NO. 81287-0

SUPREME COURT OF THE STATE OF WASHINGTON

LISA BROWN, Washington State Senator and Majority Leader of the
Washington State Senate,

Petitioner,
V.
BRAD OWEN, Lieutenant Governor of the State of Washington,

Respondent.

BRIEF OF RESPONDENT

ROBERT M. MCKENNA
Attorney General

MAUREEN HART, WSBA #7831
Solicitor General

JEFFREY T. EVEN, WSBA #20367
JAMES K. PHARRIS, WSBA #5313
Deputy Solicitors General

PO Box 40100

Olympia, WA 98504-0100

(360) 753-2536 Fax (360) 664-2963



IL

IIL

IV.

TABLE OF CONTENTS

INTRODUCTION......ccctetrieerretecrerereneneeseenneresscssiesssssssesssens
ISSUES PRESENTED......cooirtirinieirceencneceecsienstenstesissesneenens
STATEMENT OF THE CASE......cocoviiieniirtneineceneiicniennenes
A. Factual Background .........ccecvereieeiieniencneenee s
B. Procedural Background.........ccccocevcvmninvuienenciiinnnennnninnnnne
SUMMARY OF ARGUMENT ......cccceovtmiimrirniiinininercieniesnnsneneens

ARGUMENT ...ttt

A. Petitioner’s Argument Is Based On An Erroneous
Description Of The Role Of The President Of The
Senate, The Nature Of His Rulings And The Authority Of

The Senate TESEIL ..ottt ceseeesrseerereereseennns

B. The Petition Does Not State A Claim In Mandamus And

Is Not Within The Original Jurisdiction Of The Court..........

C. Petitioner’s Requested Writ Would Invade The Province
Of The Legislature In Violation Of Separation Of Powers

PrinCIples.....cocveeevueerieeienceceer ettt

D. Petitioner’s Request For Declaratory Relief Does Not

Present A Justiciable Controversy .........cccocceveeinieinnrennicnenns

E. The Supermajority Vote Requirement Of RCW
43.135.035(1) Does Not Conflict With Article II, Section

22 Of The Washington Constitution.......c.cccceeeveevsiersriniucrnnens

1. RCW 43.135.035(1) Does Not Amend Or Purport To

Amend Article I, Section 22........cooocvvveeerircvreecresineecnnes



2. Atrticle II, Section 22 Does Not Prohibit RCW
43.135.035(1) Either Expressly Or By Fair
Inference, And The Statute Accordingly Stands
Under The Plenary Lawmaking Power Of The
Legislature And The People......cccccoverieiciiniiinincnnnnnne. 36

3. The Plain Language Of Article II, Section 22 Merely
Prohibits Enactment Of Laws On Less Than
Majority Vote, And Defeats Petitioner’s Claim............... 37

4. The Alaska And Michigan Authority On Which
Petitioner Relies Is Fundamentally Flawed...................... 39

VI CONCLUSION ...ttt 49

ii



TABLE OF AUTHORITIES
Cases

Alaskans for Efficient Government, Inc. v. State,
153 P.3d 296 (2007).ccuuieiieiieieeenieneereetcseeereesesteeee st enesensessasnis passim

Bogert v. Kinzer,
93 Idaho 515, 465 P.2d 639 (1970),

appeal dismissed, 403 U.S. 914 (1971) c.cocovvvrvrvvvniniiiiiinicciceienins 48
Dank v. Benson, .

5 P.3d 1088 (Okla. 2000)....c..cccurreerrerreenenrrereeriereeeeceeseeeresessanessessessenes 25
Ex Parte Echols,

1866 WL 515 (Ala. 1860).....ccccviemieiirieietecieneneeeteeecreeneenenenne 25,26
Futurewise v. Reed,

161 Wn.2d 407, 166 P.3d 708 (2007).....ccocereerersercrercecrrcrernne. 14, 34, 35
Gerberding v. Munro,

134 Wn.2d 188, 949 P.2d 1366 (1998).....cccoeeirerirerccrrenneniicnneens 43, 44
Gunther v. Huneke,

58 Wash. 494, 108 P. 1078 (1910) ............... eereerrereesteerresaeeeesnesaneae 46
Kavanaugh v. Chandler,

72 S.W. 2d 1003 (KY. 1934) ..cuiiiicieieeeteececree st eeneteseesenssnee s 27
Madison v. State,

161 Wn.2d 85, 163 P.3d 757 (2007).ccureereerecerirecinieeeerceeeneenaes 37, 40
Malyon v. Pierce County,

131 Wn.2d 779, 935 P.2d 1272 (1997) cuveeeeeirteneeeererresivenns 37, 40, 41
Mississippi v. Green,

200 Ark. 204, 138 S.W.2d 377 (1940)....ccceveeiirieeniireniencnininesenenns 44
North Dakota ex rel. Spaeth v. Meiers,

403 N.W.2d 392 (N.D. 1987) ...eevveeeenene retereeteeee e e e s teereeaeestes 24,26

il



Ohio ex rel. Grendell v. Davidson,
86 Ohio St. 3d 629, 719 N.E.2d 704 (Ohio 1999)

People v. Cortez,
6 Cal. App. 4th 1202, 8 Cal. Rptr. 2d 580 (Cal. Ct. App. 1992).... 38, 39

Smith v. City of Centralia,

55 Wash. 573, 104 P. 797 (1909) ....cocirmeriricricineirreninieenenisensseneens 23
Spokane Cy. v. State,

136 Wn.2d 663, 966 P.2d 314 (1998).....coeeeeverreriiiiinniieeineesenenns 26
Staples v. Benton Cy. ex rel. Bd. of Commrs,

151 Wn.2d 460, 89 P.3d 706 (2004)......ccoecerercernuirrcrrncrririienenenns 15,20
State ex rel. Clark v. Seattle,

137 Wash. 455, 242 P. 966 (1926): ......coveevervrnrrriicreneeiiinnienens 16, 17
State ex rel. Daschbach v. Myers,

38 Wn.2d 330, 229 P.2d 506 (1951)...ccevnereeincrcrereceennriansniennans 22,23
State ex rel. Gunning v. Odell,

58 Wn.2d 275,362 P.2d 254 (1961)....cccvueeenrriericneerecvnieiecnecnaenees 23
State ex rel. Lemon v. Langlie,

45 Wn.2d 82,273 P.2d 464 (1954) ...ccouivireieiericcrrinciieeieeanesans 11
State v. Delgado,

148 Wn.2d 723, 63 P.3d 792 (2003)....cccveriererertireerncisiiniesneeneenens 47
To-Ro Trade Shows v. Collins,

144 Wn.2d 403, 27 P.3d 1149 (2003)...ccccevvecivvrnrernennnns 30, 31, 32, 33
Tuck v. Blackmon,

798 S0. 2d'402 (MisS. 2001)...ccuirircieeeeniieierrcrreeieeiee e ess e ene s 25
Walker v. Munro,

124 Wn.2d 402, 879 P.2d 920 (1994)...cceeerirevininiiniiieninnrenes passim
Washington State Coun. of Cy. & City Employees v. Hahn,

151 Wn.2d 163, 86 P.3d 774 (2004) ......cooviiviiiiirrinriirinrereiennins 15,21

iv



Washington State Farm Bureau Federation v. Gregoire,

162 Wn.2d 284, 174 P.3d 1142 (2007) ..ccceeeeveererereereeeciarcinnninnens passim
Washington State Legislature v. Locke,

139 Wn.2d 129, 985 P.2d 353 (1999).....ccevmuerimenannniinncnicnirieeennes 14
Laws 0f 2002, ch. 33 § L.t 32,42
Laws 0f 2005, Ch. 72 § 2.ttt 32,42
RCW 43.135.035(1) cceemeieereeeeiereieeerenenreneetstessesssssesessssssaesnenees passim
RCW 43.135.050 ..ceneciieiieieereeeteereeeeerieee et sesesssesesaesssasssansssenes 42
RCW 43.15.010(1) cceuieieeineieerieieterereetseeeeeeesisesessnssssnesssaesessssssnssennes 3
RCW 43.88.535 ..oomeeeiceecrnne et s 42

Other Authorities |
Op. Att’y Gen. 1998 WL 477683 (Mich.). «..ccceveeercereerciiniiiiininnnnne 40, 45

Kristen L. Fraser, Method, Procedure, Means and Manner:
Washington’s Law of Law-Making,
39 Gonz. L. Rev. 447 (2003-2004)............ bbb 11

Senate Bill 6931 ........ooiiiieiriiieiieier et ec et passim



Constitutional Provisions

Ala. Const. art. I, § 14 .o seeseeeee st sssee s esansssaeens 40
Cal. Const., art. IV, § 8(D).ueeciecieeeieeee ettt 38
Const. art. II, § 1 .couiieieiiiieeiiiiiicer e 37
Const. art. I, § 1(C).ureeriiieiiiieriieecttcectteeree et sttt enns 29, 46
Const. art. I, § I{(d)..ccoveeeeeeeierreeireeterree et ebens 39
Const. art. I, § 7 ceeeeeieieciieceeeerrereiesestre et e ecere s ssne s s s ennas e 43
Const. art. I § 9 vt 3,10, 11
Const. art. I, § 22 ..ooeeeiiieeereeieeceee ettt passim
Const. art. II, § 25 oottt 43
Const. art. II, § 36 c.eneereieeeeeeeeereercrerr sttt 29
Const. art IIL, § 16.....covecuiieeereerccceeicrccircee e 3,10, 11,15
Const. art. ITL § 25 ..ttt recseseeeseenecsate s sssnr e s 43
 Const. art, XXIIL §§ 1, 2 coeeeeeerssessssosssssssssersssses s — 46

Const. art. XXVIIL § 1 ettt sesaeans 29

vi



L INTRODUCTION

This matter is styled as an original action in mandamus against
Respondent Brad Owen, who is the Lieutenant Governor and President of
the State Senate. Petitioner Lisa Brown is a single member of the Senate.!
She challenges a discretionary parliamentary ruling of the Respondent,
made in response to a point of order, raised on the Senate floor, during
consideration of Senate Bill 6931. The Senate could change this ruling on
a simple majority vote. Petitioner also seeks a declaratory judgment that
RCW 43.135.035(1) is invalid.

This Court should decline Petitioner’s request to inject the courts
into the internal legislative process of the Senate and to direct the course
of legislation. The Court should dismiss the petition because it does not
properly invoke the Court’s jurisdiction in mandamus, because the relief
that it requests plainly would offend separation of powers principles, and
because Petitioner’s request for declaratory relief fails to present a
justiciable controversy. If the Court does not dismiss the petition on one
or more of these grounds, the Court should deny the petition on its merits

because RCW 43.135.035(1) is valid.

! Petitioner does not assert that she has been authorized by the Legislature to
bring this action on its behalf, or that she acts on behalf of anyone other than herself.



II. ISSUES PRESENTED
Petitioner challenges a discretionary parliamentary ruling of the
President of the Senate, and requests the Court to issue a writ of
mandamus directing the course of the Senate’s proceedings with respect to
Senate Bill 6931 and future bills.

1. Should the Petition be dismissed because it fails to invoke the
original jurisdiction of the Court in mandamus?

2. Would the Petitioner’s requested writ invade the province of
the Legislature and violate separation of powers principles?

Petitioner additionally requests a declaratory judgment that RCW
43.135.035(1), which requires a two-thirds vote of each house of the
Legislature to enact bills that increase taxes, violates article I, section 22
of the State Constitution.

3. Does Petitioner’s request for declaratory relief present a
justiciable controversy?

4. Is RCW 43.135.035(1) prohibited by article II, section 22, of
the Washingt(;n Constitution, which‘ 'simply precludes the
Legislature from passing any bill with the votes of less than a
majority of the elected members of each house of the

Legislature?



III. STATEMENT OF THE CASE

A. Factual Background |

Article III, section 16 of the Washington Constitution provides -
that, “[t]he lieutenant governor shall be presiding officer of the state
senate.” Under article II, section 9, “each hoﬁse may determine the rules
of its own proceedings.”

Respondent, the Lieutenant Governor, serves as President of the
State Senate, presiding over its sessions. Const. art. III, § 16; RCW
43.15.010(1) (the Lieutenant Governor serves as President of the Senate).
"The rules of the Senate’s proceedings, adopted by that body pursuant to
article II, section 9, call on the President of the Senate to make
parliamentary rulings on points of order raised by members of the Senate.
Agreed Statement of Facts (ASF) 35 (Engrossed Senate Resolution 8601

(“ESR 86017), Duties of the President, Rule 1.4).2 This rule provides:

% The Senate Rules as they appear in the 2007 Journal of the Senate are Exhibit
3 to the Agreed Statement of Facts. “The permanent Senate rules adopted at the first
regular session during a legislative biennium shall govern any session subsequently
convened during the same legislative biennium”. ASF 39 (ESR 8601, Adoption and
Suspension of Rules, Rule 35.1).



Rule 1.4. The president may speak to points of order in

preference to members, arising from the president’s seat for

that purpose, and shall decide all questions of order subject

to an appeal to the senate by any member, on which appeal

no member shall speak more than once without leave of the

senate.

(Emphasis added).

Such rulings are internal to the Senate and are subject to appeal to
the Senate itself on the request of any member. ASF 39 (ESR 8601, Point
of Order-Decision Appealable, Rule 32). Rulings by the president on
points of order may be changed by the Senate on simple majority vote.
ASF 38-9 (Rule 32; ESR 8601, Voting, Rule 22.5). Rule 32 provides:

Rule 32. Every decision of points of order by the president

shall be subject to appeal by any senator, and discussion of

a question of order shall be allowed. In all cases of appeal

the question shall be: “Shall the decision of the president

stand as the judgment of the senate?”

(Emphasis added).
Thus, rulings of the president on points of order become the final

parliamentary decision of the Senate, only if the Senate allows them to

stand.

On February 29, 2008, Senator Sheldon raised the following point

of order on the floor of the Senate:



“Mr. President, I’d ask that you announce the number of
votes necessary to pass Senate Bill No. 6931.”

ASF 16 (Senate Journal, 47th Legislative Day, at 6). Senator Sheldon
then spoke to his point of order, and requested Respondent to “rule that a
two-thirds super-majority or thirty-three votes in support of this bill is
required in order to pass Senate Bill No. 6931.” ASF 17. Senator Brown,
the Petitioner,. spoke in response to Senator Sheldon’s point of order,
opposing his request. ASF 17.

On Senator Sheldon’s point of order, Respondent ruled that “a
super-majority vote of this body—that is, 33 votes—is needed for final
passage.” ASF 21. No senator, including Petitioner, appealed
Respondent’s ruling to the Senate. On final passage, there were 25 votes
in favor of the bill, 21 opposed, 1 senator absent and 2 excused.
Accordingly, the bill was declared lost. ASF 21.

B. Procedural Background

Three days later, -on March 3, 2008, Petitioner filed this matter in
this Court, styled as an original action in mandamus against the Lieutenant
Governor. Petitioner requests:

2. Writs of mandamus and/or prohibition that

(a) prohibit the Lieutenant Governor from refusing
to forward Senate Bill 6931 on [sic] the House
on the grounds that it passed with only a majority
instead of the 2/3 supermajority specified by RCW
43.135.035(1), and



(b) order the Lieutenant Governor to comply with his duty
to forward Senate Bill 6931 on to the House as passed
because the 2/3 supermajority requirement of RCW
43.135.035(1) is unconstitutional under Article II, §22.

3. Writs of mandamus and/or prohibition that prohibit the

Lieutenant Governor from refusing to forward Senate Bills

on [sic] the House on the grounds that they passed with

only a majority instead of the 2/3 supermajority specified

by RCW 43.135.035(1), because the 2/3 supermajority

requirement of RCW 43.135.035(1) is unconstitutional

under Article II, §22.

ASF 75 (Pet. at 11).

This Court denied Petitioner’s motion for accelerated review, and
set a schedule under which the Court’s Commissioner considered whether
the Court should retain the case, transfer it to a superior court, or dismiss
the Petition. ASF 133-36 (Order dated March 6, 2008). Although noting
strong support for Respondent’s arguments that the merits of this case are
not properly presented, the Commissioner declined Respondent’s request
to dismiss this action, at that stage of the proceedings. ASF 258-59
(Ruling on Original Action at 3-4).

IV. SUMMARY OF ARGUMENT

The petition should be dismissed without reaching the merits of
Petitioner’s claim for three reasons. First, the petition does not invoke the
original jurisdiction of the Court. Mandamus is an extraordinary writ

available only to compel a state officer to perform a duty that is required

by law and that does not entail the exercise of discretion. Petitioner



challenges a ruling of the Respondent, President of the Senate, on a point
of order concerning the number of votes necessary for Senate Bill 6931 to
pass the Senate. The duty of the President of the Senate in ruling on
points of order is discretionary, not ministerial. It is not subject to
mandamus. Petitioner seeks a writ that would direct Respondent “to
forward Senate Bill 6931 [and other bills] on to the House.” Respondent
has no such duty. Moreover, the decision whether a bill passes the Senate
is a decision of the Senate, not Respondent, and the Senate did not
determine that Senate Bill 6931 had passed its chamber. For these
reasons, mandamus does not lie against Respondent. The additional relief
sought in the Petition is a declaratory judgment that RCW 43.135.035(1)
is invalid. The Court has no original jurisdiction over claims for
declaratory judgment, and considers them only incidental to a properly
presented claim for mandamus. As mandamus is not appropriate in this
case, Petitioner’s incidental claim for declaratory relief also fails.

Second, the requested writ would offend cardinal principles of
separation of powers. The Petition, brought by a single member of the
Senate, seeks to inject the Court into the internal processes of the Senate.
The constitution commits the legislative authority of the state to the
Legislature. The Petitioner seeks a writ directing the Senate and its

officers as to how to conduct the process of enacting legislation. This



would offend the respect due a coequal and coordinate branch of
government, especially in the performance of its core constitutional
function (legislating). The constitutional authority of the judicial branch
to interpret and rule on the validity of laws enacted by the Legislature, in
cases appropriately brought, does not extend to interfering with the
Legislature in the legislative process. That is all the more true in this case,
where processes of the Senate, readily available to address Petitioner’s
complaint, were not employed.

Third, Petitioner’s request for a declaratory judgment that RCW
43.135.035(1) is invalid fails justiciability requirements. It presents only
an abstract, hypothetical and speculative question. In essence, it asks: If,
by majority vote, the Senate and the House were to enact a bill that raises
taxes, and if the Governor were to sign £he bill into law, and if its validity
were to be challenged by a proper plaintiff on the basis of the two-thirds
vote provision of RCW 43.135.035(1), would RCW 43.135.035(1) cause
that law to be declared invalid? There is no such law and no such
challenge before the Court. It is hypothetical. Aﬁd, the speculative nature
of the instant case is all the more pronounced when, in 14 years since its
passage, the Legislature has not chosen to repeal or permanently amend
the two-thirds vote requirement of RCW 43.135.035(1). Nor do the

Respondent’s duties as President of the Senate repose in him any genuine



and opposing interest with respect to the validity of RCW 43.135.035(1).
And, this case does not present the rare circumstance where the Court has
issued an advisory opinion as a matter of comity for other branches of
government. No branch of government is before the Court seeking an
advisory opinion, and the Respondent seeks dismissal.

If the Court nonetheless reaches the merits of Petitioner’s
challenge to RCW 43.135.035(1) under article II, section 22 of the State
Constitution, the statute is valid. First, RCW 43.135.035(1) is a statute. It
neither amends nor purports to amend article II, section 22, and
accordingly, it is not infirm on that basis, as Petitioner suggests. By its
plain languagé, article II, section 22 establishes only the minimum number
of vétes constitutionally required to enact bills. It does not prohibit the
Legislature or the people from enacting statutes that require a larger
majority when they deem greater legislative consensus advisable. Indeed,
the framers’ recognition of the value of supermajority requirements as part
of Washington’s fundamental law supports the conclusion that the framers

did not foreclose enactment of such requirements as a matter of statute.



V. ARGUMENT
A. Petitioner’s Argument Is Based On An Erroneous Description
Of The Role Of The President Of The Senate, The Nature Of
His Rulings And The Authority Of The Senate Itself
Petitioner characterizes the parliamentary ruling of the President of
the Senate on Senator Sheldon’s point of order as though it was a judicial
ruling on the validity of RCW 43.135.035(1). Petitioner then argues that
only the Court may make such rulings and so, Petitioner’s argument goes,
the Court should intercede into this internal matter of legislative procedure
in the Senate, direct the discretionary decision-making authority of the
Respondent and the Senate as to the course of Senate proceedings, and
along the way, rule on the constitutionality of RCW 43.135.03 5(1).2
Characterizing the Lieutenant Governor’s ruling as a judicial decision may
suit the Petitioner’s purpose in trying to recast this matter of internal
Senate procedure as a justiciable controversy sounding in mandamus, but
the characterization is fundamentally erroneous.
Article III, section 16 provides that, “[t]he lieutenant governor

shall be presiding officer of the state senate”, and by virtue of article 1I,

section 9, “each house may determine the rules of its own proceedings.”

% See, for example, Petitioner’s Updated Initial Brief at 16: “The legal decision
as to whether or not the 2/3 supermajority provision of RCW 43.135.035(1) is
constitutional is not a decision delegated to non-judicial State Officers such as
Respondent Lieutenant Governor. Rather, this constitutional determination is a judicial
decision to be exclusively made by this Court.”

10



Under the rules of the Senate, adopted pursuant to article II, section 9, and
in response to points of order raised by Senate members, Respondent is
authorized to make parliamentary decisions—rulings as to how the Senate
may proceed in the legislative procesé——not judicial rulings. Respondent
has no authority to make judicial rulings, and makes none. His decisions
are made under the rules of the Senate, concern only the manner in which
the Senate may proceed in the legislative process, and all of his decisions
are subject to revision by majority vote of the Senate. See Kristen L.
Fraser, Method, Procedure, Means and Manner: Washington’s Law of
Law-Making, 39 Gonz. L. Rev. 447, 459 (2003-2004) (“When interpreting
[parliamentary rules that mirror constitutional requirements], the presiding
officer ‘makes parliamentary rulings, not constitutional rulings.”) Thus, an
argument endeavoring to caét Respondent’s role and rulings on points of
order as judicial rulings addressing the validity of RCW 43.135.035(1)
misstates the wholly legislative and parliamentary character of the duty
that the President of the Senate performs under article IIl, section 16 and -
article II, section 9. See State ex rel. Lemon v. Langlie, 45 Wn.2d 82, 98,
273 P.2d 464 (1954) (“[W]hile acting as such presiding officer [of the
senate] the lieutenant governor actually is serving as an officer of the

legislative branch of government”).*

* Respondent’s ruling on Senator Sheldon’s point of order explains that the

11



Such rulings are simply matters of parliamentary procedure. That
being so, had a majority of the Senate determined that it wished to pass
Senate Bill 6931 by a simple majority vote, it readily could have done so
by fbllowing the course that it has set for itself, in its own rules. ASF 39
(Rule 32). Any member of the Senate, including Petitioner, could have
appealed Respondent’s ruling and by simple majority vote, the Senate
could have determined that Respondent’s ruling on the number of votes
necessary to pass Senate Bill 6931 would not stand. ASF 39 (Rule 32).
Petitioner did not do so; nor did any other member of the Senate. The
only logical conclusion to be drawn from this circumstance is that, for
whatever reason, a majority of the Senate decided that it did not wish to
pass a tax increase in Senate Bill 6931 by a simple majority vote.

Asserting a similar and equally unsound view of the authority and
role of the Senate itself in the legislative process, Petitioner suggests that
following the Senate’s own rules in this case “would have been futile

because the full Senate has no more authority to declare a statute

President of the Senate does not make judicial rulings, and that rather, his rulings are
simply parliamentary decisions:

“Under our Constitutional framework of separation of powers, the
authority for determining a legal conflict between the Constitution and
a statute is clearly vested with the courts. It is for this reason that the
President has a long-standing tradition of refraining from making legal

determinations, and he does so, again in this case . . . [TThe proper
venue for these legal arguments is in the courts, not in a parliamentary
body.” ASF 20. :

12






