PDC v. WEA

Court of Appeals says state law violates the First
Amendment of the U.S. Constitution

June 24, 2003
Court of Appeals, Division 11

The premise for the [WEA'’s] entire motion is that somehow they have a
constitutional right to extract money from unconsenting persons for political
purposes. . . .ik about actiantaken by th&EA against pems who have not
chosen to be a member of the union, who are forced to pay fees, compulsory fees, who
have no voting rigs, no say in haWwe organizatio will be operad, how dues will
be set, what political positions will be taken by the organization, or how the money
will be used by the organization.

— Assistant Attorney General Tom Wendel
On behalf of thBublic Disclosut@ommission

Forcing nonmembers to contribute money to a labor union ansocospielled
association with the union and impacts their First Amendment free speech and
association rights. . Nevertheless, the State’s interest in facilitating cetitive
bargaining and preventing free ridership justifieshe compelled association.
[emphasis added]

— Court of Appads, Division II
Published opinion
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EFF summary: What does this ruling mean?

To compel a man to furnish funds for the propagation of ideas he disbelieves and
abhors is sinfuhd tyrannical.
— Thomas Jefferson

The Court of Appeals turned the First Amendment on its head by ruling that the “right” of
WEA officials to take money from teachers for politics is more important than the free
speech rights of teachers. The Court, paradoxically, said a law that protects the First
Amendment rights of teachers violates the First Amendment because it is “unduly
burdensome” for the union to comply.

While the Court ruled (correctly) that “the Constitution requires that unions finance their
political and ideological expenditures (non-representation activities) with revenues from
employees who do not object to advancing those ideas,” judges guaranteed it would be
extremely difficult for dissenting teachers to exercise their rights.

What is this case all about?
At its core, this case is about teachers’ rights and free and fair elections.

We are not saying, and it is not the state’s position that, the [\Wd&A] spend
money on politicactivities. It islear that they aa What we are say is precisely
what [the law] says, and it says you can’'t spend the money of theseingconsent
persons on political expenses unless you have their affirmative authorization.
— Assistant AG, Tom Wendel

The Evergreen Freedom Foundation (EFF) filed a complaint in the summer of 2000
alleging that Washington Education Association (WEA) officials were illegally using money
taken from “agency fee payer” teachers to influence state elections. A subsequent
investigation by the Public Disclosure Commission (PDC) resulted in WEA officials
admitting to multiple violations of the law.

WEA'’s admission led the Attorney General to file her second lawsuit against the union in
October 2000. The WEA was found guilty in a May 2001 trial, and Thurston County
Superior Court Judge Gary Tabor ordered the union to pay a $400,000 fine (doubled for
what he called “intentional” violations) and $190,000 in state legal fees. The union also
refunded nearly $300,000 to teachers whose money was illegally spent.

What is an agency fee payer?

Teachers who opt out of the union, often for palitical or ideological reasons, become
agency fee payers. They are required to pay a fee equal to 100% of regular member dues
(average annual dues in Washington currently are $745 per teacher).




Agency fee payers are not allowed to vote on their own contracts, they are prohibited from
holding union office, and they lose their liability insurance.

To protect the free speech rights of these non-member teachers, state law (RCW
42.17.760) prohibited union officials from spending these teachers’ fees on politics without
explicit, affirmative authorization from each individual fee-payer.

Agency shop fees as contributions
A labor organizaon may not usagency shop fpa& by an indidual who is not
a member of the organization to make contributions or expenditures toerdiuen
election or to operate a political committee, unless affirmatively authorized by the
individual.

— RCW 42.17.760

WEA appealed, and the decision . . .?

In a 2-1 ruling published June 24, 2003, a panel in Washington’s Court of Appeals
(Division 1) ruled that the state law prohibiting unions from using non-member fees for
politics without permission violates the First Amendment of the U.S. Constitution.

Oddly, and in seeming contradiction to the argument that a union has a constitutional right
to spend mandatory fees on politics unless a teacher takes the time to object, the Court
ruled that “the only authority that a union has to compel nonmembers to pay agency fees is
statutory.” This means the union’s power is granted by law and can be regulated by law,
which is what voters in our state did. (The statute was part of campaign finance Initiative
134, passed by 72 percent of the state’s voters in 1992.)

In essence, the Court ruled that the “rights” of union officials (i.e. the power to take money
from teachers to spend on politics) trump the First Amendment rights of teachers.

What does the Appeals Court ruling mean for teachers?

It means teachers will no longer have meaningful protection for their First Amendment free
speech rights where the WEA is concerned. The Court of Appeals ruled that requiring the
WEA to get permission from non-member teachers before spending their money on politics
was “unduly burdensome” to the union.

The ruling states: “By requiring an ‘opt-in’ procedure, it presumes that non-members object
to the use of their fees for political purposes.”

The Court presumes instead that non-members want to support unconditionally the
political causes being advanced by the union. Hence, the burden is placed on teachers to
“do something about it” if they don’t like having money taken from their paychecks to
support those causes.



In addition, the union’s refunds to non-member teachers (currently totaling $100,000 -
$200,000 per year) will cease.

What can a teacher do if she doesn’t support WEA'’s political activity?

Teachers who are not members of the union and do not want money taken from their
paychecks for political activity can file a formal objection with the union requesting a
refund. The objection must be filed in writing, every year, within a brief, pre-designated
time frame.

The union does not inform teachers of the refund, and many are not aware they have the
right to get their money back.

The WEA uses a controversial process to calculate the amount of the political refund.
Teachers who request to see the financial data used for the calculation are required to go
through a complicated arbitration proceeding that has been described by former FBI agent
and state attorney general Ken Eikenberry as less fair than some administrative hearings he
attended in the old Soviet Union.

Teachers who opt to go through the process must take a day off work without pay and

travel to the union’s headquarters (located in Federal Way and Spokane). They are allowed
only a brief (sometimes as little as fifteen minutes) glimpse into the union’s financial books,
and only under the watchful (and intimidating) eye of several union officials and attorneys.

The stack of financial documents is about a foot tall, and professional accountants
representing teachers have had trouble deciphering the records. The union only allows these
representatives to assist teachers if they sign gag orders. Presuming teachers are able to
identify problems in the books, they are allowed to file a same-daghallenge. Anything filed
later is labeled untimely and will not be considered.

The WEA has argued in court that it has “no fiduciary duty” to teachers, and the union is
currently suing the U.S. Department of Labor to prevent new rules that would require
financial disclosure to members.

Is arbitration a teacher’s only option?

Teachers do have one other option. If they have religious objections to the political and
ideological causes being advanced by the union, they can become “religious objectors.”

Religious objectors do not receive a refund, but their objection allows them to have 100%
of their dues diverted to a charity. . . IF the union approves of the charity. In one case in
Sunnyside, WA, a pastor who worked as a part-time school bus driver was told by the
Public School Employees union he could only send his dues to the ACLU, not to the local
food bank as he had requested.



Other teachers have been required to undergo interviews from local union officials to
determine if their religious objection is sincere.

So what happens next after the Appeals Court ruling?

It is EFF’s hope the Attorney General and Public Disclosure Commission will aggressively
pursue an appeal of this case to the state Supreme Court. They have 30 days to decide their
course of action starting from the June 24 court ruling.

EFF is also considering its own legal options. While EFF pursued the initial investigation

and filed a complaint against the WEA, the Foundation is not a party to the lawsuit filed by
the Attorney General on behalf of the PDC.
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